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HEADING OF JUDGMENT IN APPEAL 

 

District: Sonitpur. 

 

 

IN THE COURT OF ADDITIONAL DISTRICT JUDGE :: SONITPUR, 

TEZPUR, ASSAM 

 

Present: Mr. N. AKHTAR, AJS. 

 

Monday, the 27th day of May, 2019. 

 

 

Misc Appeal No. 1 of 2018 

 

 

Ranjan Kumar Das…….................Appellant.  

-Versus- 

 Smt. Rani Hazarika...................... Respondent.  

 

This appeal coming on for final hearing on 16.5.2019 in the presence of: 

 

Mr.T.K.Moitra .................................Advocate for Appellant.  

Mr.S.K.Singh...................................Advocate for Respondent. 

And having stood for consideration to this day, the Court delivered the following 

Judgment:- 

J U D G M E N T 

1. This is an appeal under Order 43 of the CPC whereby the final 

order dated. 21.12.2017 passed by the learned Civil Judge, Tezpur 

in Misc (J) Case No. 84/2016 has been put to challenge.  
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2. Brief facts which centre round the present proceeding are as 

follows: 

The respondent as plaintiff filed Title Suit No. 16/2011 in the court 

of learned Munsiff at Tezpur seeking a declaration of right, title and 

interest over the suit land and also for a declaration that the suit 

lands are the ancestral properties and that the plaintiff has right to 

joint possession and also for partition and permanent injunction 

etc. A separate petition for appointment of receiver was also filed 

which was registered as Misc (J) Case No. 14/2012 and in due 

course, the learned trial court appointed a receiver in respect of the 

suit land and properties on 12.9.2012. This order was challenged in 

Misc Appeal No. 10/2012 in the court of learned Civil Judge, 

Tezpur.       

3. However, during pendency of the TS No. 16/2011, pro-forma 

defendant namely Smt. Bani Das (Deka) expired on 30.11.2012 and 

the plaintiff filed a petition for substitution of the legal heirs of the 

deceased pro-forma defendant. This petition was objected to by the 

Ops and finally, the learned trial court rejected the prayer for 

substitution and consequently ordered that the whole suit stood 

abated. The plaintiff preferred Misc Appeal No. 4/2013 against the 

said order of abatement in the court of learned Civil Judge, Tezpur.  

4. Meanwhile, the Misc Appeal No. 10/2012 which was preferred 

challenging the order of appointment of receiver was also dismissed 

for non-prosecution on 5.7.2016. Then, another petition was filed 

seeking setting aside of the order of dismissal which came to be 

registered as 84/2016. 

5. It is further stated in the Memorandum of appeal that Misc Appeal 

No. 4/2013 was dismissed and so, the entire original TS No. 
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16/2011 stands abated but nonetheless, the said TS No. 16/2011 

continues in the court of learned Munsiff at Tezpur. It is also stated 

that without hearing the learned counsel for the petitioner, the 

impugned order dated 21.12.2017 has been passed dismissing the 

aforesaid Misc (J) Case No. 84/2016 which is now, under challenge 

in this appeal.   

6.  I have gone through the memorandum of appeal. It appears to me 

that the impugned order of the learned Civil Judge, Tezpur has 

been assailed on as many as 9 (Nine) grounds. However, 

considering all the aspects of law and facts and the memo of 

appeal in particular, the following point is formulated for 

determination in this appeal. 

7.                             POINT FOR DETERMINATION 

1) Whether the impugned order dated. 21.12.2017 passed by 

the learned Civil Judge, Tezpur is just and proper or needs 

any interference in this appeal? 

DISCUSSIONS, DECISIONS AND REASONS THEREOF 

8. The learned counsel for the both the sides have been heard and 

the called for records have been carefully perused including the 

impugned order.  

9. It is argued by the learned counsel for the appellant that the 

impugned order has been passed without hearing the learned 

counsel for the appellant and therefore, the order is unjustified and 

untenable in law. On the other hand, the learned counsel for the 

respondent had argued that it was stated in the body of the 

memorandum of the appeal that Misc Appeal No. 4/2013 was 

dismissed which is a mis-statement as the aforesaid appeal was 
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allowed by the learned Civil Judge, Tezpur and the order which was 

under challenge in that appeal was set aside. It is therefore, argued 

that this appeal is liable to be dismissed alone for the reason that 

the memorandum of appeal has manifestly contained a statement 

which was factually incorrect. 

10. On perusal of the record of Misc Appeal No. 4/2013, it has 

appeared to me that the submission of learned counsel for the 

respondent is correct for the said appeal was allowed by the 

learned Civil Judge and the order which was under challenge 

therein was set aside. Therefore, indeed the memorandum of 

appeal has contained a statement which was palpably incorrect. 

11. However, I have also carefully perused the order dated 21.12.2017 

passed in Misc (J) Case No. 84/2016 which is impugned in the 

present appeal in the light of the arguments canvassed. It would 

appear from a bare perusal of the said order that the learned Civil 

Judge has taken into consideration the fact that now-a-days, mis-

posting of a date in the diary of a lawyer cannot be a ground to 

justify absence in a proceeding. It was further observed by the 

learned Civil Judge that it was the duty of the learned counsel to 

crosscheck any date which he received from elsewhere, against the 

Cause list Register and the Court Diaries which are available in the 

court for inspection. It was further observed that now-a-days, the 

information pertaining to a case is also available in the e-court 

forum which is also accessible to all. I do not find anything to defer 

from the reasons assigned by the learned Civil Judge. It is true that 

now-a-days, it is difficult for a court to accept a plea that there was 

wrong posting of a date in the diary of a lawyer due to incorrect 

information received from any source. Every minute detail which is 

normally relevant and necessary for the litigants and lawyers is 
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uploaded in the official web-side under the E-Court project. 

Nonetheless, it may sound good if a poor litigant from an interior 

village tells that he had some wrong information relating to the 

posting of a case but when it comes to a lawyer who is a 

responsible officer of the court as well, such a statement becomes 

highly unacceptable. I am therefore, of the view that the learned 

Civil Judge has rightly taken the view that the plea of the appellant 

is not maintainable and I find no apparent reason to interfere with 

the finding of the learned Civil Judge. I therefore, hold that the 

order dated 21.12.2017 which is impugned in this appeal stands 

good and does not call for any interference in this appeal.               

12.                                         O R D E R  

The appeal is accordingly found to be devoid of any merit and 

hence, dismissed on contest without cost upholding the 

impugned order passed by the learned Civil Judge. 

13. Send down all the called-for records to the learned courts below 

with a copy of this judgment. 

Given under my hand and seal of this court on this 27th day of 

May, 2019. 

Dictated and corrected by me: 

 

      Addl. District Judge,                                   Addl. District Judge, 

  Sonitpur, Tezpur ::Assam.                          Sonitpur, Tezpur ::Assam                                                               

 

 


